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BEFORE THE ILLINOIS POLLUTION CONTROL B�E~1I~I~ J

DESPLAINES RIVER WATERSHED )
ALLIANCE, LIVABLE COMMUNITIES )
ALLIANCE, PRAIRIE RIVERS )
NETWORK,andSIERRACLUB )

)
Petitioners )

) PCB 04-88
v. )• (APPEAL FROM IEPA

) (DECISION GRANTING
ILLINOIS ENVIRONMENTAL PROTECTION ) NPDES PERMIT)
AGENCYandVILLAGE OF NEW LENOX )

)
Respondents. )

NOTICE OF FILING

Ms. DorothyM. Gunn HearingOfficer
Illinois Pollution ControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100WestRandolphStreet- Suite 11-500 100 WestRandolphStreet- Suite11-500
Chicago,IL 60601 Chicago,IL 60601

AlbertF. Ettinger,SeniorAttorney
EnvironmentalLaw andPolicy
CenterofMidwest
35 E. WackerDrive - Suite 1300
Chicago,IL 60601

PLEASETAKE NOTICEthaton Friday,April 30, 2004,we filed theattachedReply
of The Village ofNew Lenox on ProposedDiscoverySchedulewith theClerk ofthePollution
ControlBoard, acopyofwhich is herewithserveduponyou.

RespectfullySubmitted,

,‘LzL’~
SheilaH. Deely ,/

Roy M. Harsch
SheilaH. Deely
GARDNER CARTON & DOUGLAS LLP
191 N. WackerDrive - Suite3700
Chicago,Illinois 60606
(312) 569-1000

THIS FILING IS BEING SUBMITTED ON RECYCLED PAPER
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~ECE~VE~LEi~KS OFFICE

APR 30 2004
STATE OF ILLIN

BEFORE THE ILLINOIS POLLUTION CONTROL BOARBOIIution Control Boa~d

DESPLAINES RIVER WATERSHED )
ALLIANCE, LIVABLE COMMUNITIES )
ALLIANCE, PRAIRIERIVERS )
NETWORK, andSIERRACLUB )

)
Petitioners )

) PCB 04-88
v. ) (APPEAL FROM IEPA

) (DECISION GRANTING
ILLINOIS ENVIRONMENTAL PROTECTION ) NPDESPERMIT)
AGENCYandVILLAGE OF NEW LENOX )

)
Respondents. ) -

REPLY OF THE VILLAGE OF NEW LENOX
ON PROPOSEDDISCOVERY SCHEDULE

TheVillage ofNew Lenox(“theVillage”), by its attorneysGardnerCarton& Douglas

LLP, submitsthis replyconcerninga proposeddiscoveryschedule.

1. In NPDESpermit appeals,theIllinois EnvironmentalProtectionAct requiresthe

Illinois Pollution ControlBoardto holdahearingandto heartheappeal“exclusivelyon thebasis

oftherecordbeforetheAgency.” See415 ILCS 5/40(e)(3). Petitionersclaim withoutcitation

that“the statutecontemplatesthateveryonewith somethingto sayaboutthepermitwill do so

duringthepublic commentperiod,”andconcludethat “[i]t is apparentthat no partyto this

proceedingcanuseanydocument,testimonyordatathatis not partoftheAgencyrecord.”

2. It is apparentthatPetitionersdo not like theBoard’sprocedurefor thirdparty

permitappeals,for this is Petitioners’third biteattheapplewith thisargument,andlike the

othersbeforeit, theBoardshoulddeclineto alterits proceduressoflmdamentally.Petitioners
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madethesameargumentin Prairie RiversNetworkv. Illinois EnvironmentalProtectionAgency

andBlackBeautyCoal Company,PCB01-112(August9, 2001),whichwasupheldby the

appellatecourt in Prairie RiversNetworkv. Illinois Pollution ControlBoard,335 Ill. App.3d391

(
4

th Dist. 2002)(“BlackBeauty‘9, wheretheBoarddeclinedto so changeits procedures,andin

therecentrulemakingIn theMatterof? ProposedAmendmentsto: PublicParticzpationRulesin

35 Iii. Adm.CodePart 309NPDESPermitsandPermittingProcedures,R03-19. lii that

rulemaking,Petitionersoriginallyproposedthefollowing language:

Section309.120 Obligationof Applicantand Conimentersto Place
Argumentsin Record

All persons,includingapplicants,who believeanyconditionofa
Draft permit is inappropriateor thattheAgency’stentativedecisionto
denyanapplication,terminateapermit, orpreparea draftpermit is
inappropriate,mustraiseall reasonablyascertainableissuesand
submitall reasonablyavailableargumentssupportingtheirpositionby the
closeofthepublic commentperiod(includinganypublic hearingand
post-hearingcommentperiod). Any supportingmaterialsthatare
submittedshallbeincludedin full andmaynotbe incorporatedby
reference,unlesstheyarealreadypartoftheadministrativerecord
in thesameproceeding,orconsistofStateorFederalstatutesand
regulations,EPA documentsof generalapplicability, or other
generallyavailablereferencematerials. Commentersshallmakesupporting
materialsnot alreadyincludedin the administrativerecordavailable
to EPA as directedby theagency(A commentperiodlongerthan30 days
maybenecessaryto give conimentersareasonableopportunityto comply
with therequirementsof thissection. Additional time shallbegrantedto
theextentthat acommenterwho requestsadditionaltime demonstrates
theneedfor suchtime).

TheIllinois EPA declinedto includethis limitation in its proposalsubmittedto theBoardasa

resultoftheoutcry from stakeholdersin thatrulemaking. Petitionersin this case,certainof

whomwereproponentsin therulemaking,did notpushthis languagebeforetheBoard.

3. Petitionersmisinterpretthepurposeof thisSection40(e)(3),aswell asthe

informationalhearingheldby theIllinois EPA andthepublic commentperiod. Theapplicantis
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not in thesamepositionasthepublic,which is whythepublic andtheapplicantaretreated

differentlyby theIllinois EnvironmentalProtectionAct andin Boardregulations. SeeSection

40(a),applicableto NPDESpermit appealsby apermit applicant,which is not limited to the

record. Thepurposeofthe informationalhearingandpublic commentperiodis not to allow the

applicantan opportunityto commentor to requiretheapplicant(or theAgency, forthatmatter)

tojustify a draftpermit for thepublic. Theinformationalhearingis for thepublic. It is to allow

theIllinois EPAto providetheinformationrequiredby Boardregulationsto thepublic in a

public noticeor afact sheet,asrequiredby regulationsat Section309.109through309.113,soas

to enablethemto haveinformationuponwhichto assesstheapplicationandto provide

commentsfor theIllinois EPA’s considerationin an informationalhearingbeforetheAgencyas

describedin Sections309.116through309.119.

4. Petitioners’unsupportedinterpretationofoneclausein the Illinois Environmental

ProtectionAct is directedatbenefitingits challengeandlimiting thepermit applicantandthe

Boardin this case.But thestatuteis not intendedto providegrist for achallengeor a limitation

on theapplicant. Section40(e)(3)is intendedto ensurethat thepublic follows theproper

proceduresandallows submissionofpublic commentsin theproperforum. This forum for

commentsis in thefirst instancebeforetheIllinois EPAin an informational,non-adversarial

hearing,andthis proceduremustbe followedto allow thosecommentsandobjectionsto be

brought for theBoard’sconsiderationin acontested,adversarialcase.

5. Now thatPetitionershaveraisedissuesontherecordin ashotgunchallenge

beforetheBoard,theVillage hastheright to explorethoseissuesin ahearingbeforetheBoard,

and in discovery. Thestatuterequiresahearingto be heldin accordancewith Section40(a) of

theAct, which in turnprovidesthatSections32 of theAct governsthehearing.An NPDES
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permitappealis acontestedmatter,andaccordinglySection32 providesthat“anypartyto a

hearing.. . maymakeoral orwrittenstatements,offer testimony,cross-examinewitnesses,or

takeany.combinationof suchactions.” If “no party” to theproceedingcanuseany document,

testimony,ordatathat is notpartoftheAgencyrecord,therewould simplybeneitheraneedfor

norapermissiblewayofevenhavingahearing.Thestatutemustbe readasawholeto give

eachprovisionpropermeaning,andto allow theBoardto conductameaningfulhearingon

objectionsby thepublic. Thismeansthatdiscoveryoftheevidenceandtestimonycitedby

Petitionersin supportofthe appealandclaimedto becontraryto theIllinois EPA’s decisionis

whatis intendedto takeplace.

Respectfullysubmitted,

The Village of New Lenox

By: ~
OneofIts~jii~i~

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312) 569-1000

CHO2/22308194.1
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthata copyoftheforegoingNotice of Filing and the

attachedReply of The Village ofNew Lenox on ProposedDiscoverySchedulewasfiled

by handdeliverywith theClerk oftheIllinois Pollution ControlBoardandserveduponthe

partiesto whom saidNoticeis directedby facsimileonFriday,April 30, 2004.
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